
Is the State’s action a fair, 
reasonable, and appropriate 
use of state power?  Or does 
it unreasonably interfere with 
person’s rights? 

DUE PROCESS 

Substantive Due Process Procedural Due Process 

Formal Informal 
An explanation of the process. 

Notification of charges to student 
and parents.  (See Note 1) 

The defendant is given the names 
of witnesses against him.  (See 
Note 2) 

Opportunity to respond. 
 
“Do you have an explanation 
for your actions?” 

Summary of evidence. 
 
“I saw you briefly, and you 
smell strongly of cigarette 
smoke.” 

Notice of charges. 
 
“Sandy, I think you were 
smoking in the girls’ 
restroom.” 

The defendant 
must be given 
reasonable time to 
prepare a case.  
This may include 
gathering 
witnesses and 
evidence. 

Limited discovery 
takes place.  
Remember, 
defendant cannot 
compel a witness to 
testify. 

The defendant is now entitled to a 
hearing upon request with a “fair 
hearing officer” (This is a credible, 
subjective and fair person).  (See 
Note 3) 

Note 1:  If the school is 
using an attorney, the 
defendant is also entitled 
to an attorney. 
 
Note 2:  If the 
administrator feels that 
revealing this information 
will put the witness at risk, 
he may withhold the 
name. 
 
Note 3:  A record must be 
made of the hearing.  It 
may be written, video 
taped, or recorded. 

Is the infringement of 
constitutional right justified 
by State (school) interest? 

Does penalty fit the “crime?” 

Parties may appeal. 

Defendant is entitled to 
written findings of the 
hearing. 

Defendant is allowed to 
present his case. 

Administrators present their 
case. 

Remember:  *Hearsay evidence is permissible as long as 
                     accompanied by other evidence. 
 
                     *There is no protection from self 
                     incrimination. 
 
                     *Only evidence presented at the hearing 
                     may be considered. 
 
                     *“Guilt” is based upon preponderance of 
                     evidence (about 51%). 

During the Hearing 

Procedural due process is complete 


